THES OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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FRANKFORT, Administrative Patent Judge

DECI SI ON_ON APPEAL

This is a decision on appeal fromthe examner's refusal to
allow clainms 7 through 9 as anended subsequent to the fina
rejection in a paper filed January 14, 1997 (Paper No. 12).
Clains 7 through 9 are all of the clainms remining in the

application, clainms 1 through 6 having been cancel ed.

lppplication for patent filed Novenber 25, 1994.
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Appellant's invention is a sheet netal container specific-
ally designed for the transport and storage of corrosive |iquids.
| ndependent claim?7 is representative of the subject matter on
appeal and a copy of that claimappears in the Appendix to

appellant's brief.

The prior art references of record relied upon by the
examner in rejecting the appealed clains are:

M neo 4, 316, 318 Feb. 23, 1982

Hawki ns et al. (Hawkins) 4, 896, 782 Jan. 30, 1990

Blidenbender (Budenbender ‘576) 5,052,576 Cct. 01, 1991

Clains 7 and 8 stand rejected under 35 U.S.C. 8§ 103 as being

unpat ent abl e over Budenbender ‘576 in view of Hawkins.

Claim9 stands rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Budenbender ‘576 in view of Hawkins as applied

to claim7 above, and further in view of Mneo?

2 As noted on page 5 of the examiner’'s answer, the rejection of claims 7
t hrough 9 based on Mneo, Smith and Hawki ns found on pages 4 and 5 of the
final rejection (Paper No. 11) has been withdrawn by the exanmi ner, and is
t herefore not before us.
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Rat her than reiterate the examner's full statement of the
above-noted rejections and the conflicting viewoints advanced by
t he exam ner and appell ant regardi ng those rejections, we nake
reference to the examner's answer (Paper No. 16, mail ed June 10,
1997) for the exam ner's reasoning in support of the rejections,
and to appellant's brief (Paper No. 15, filed April 18, 1997) for

appel l ant's argunents thereagainst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to appellant's specification and clains, to
the applied prior art references, and to the respective positions
articul ated by appellant and the exam ner. As a consequence of

our review, we have nade the determ nati ons which foll ow

Turning first to the examner's rejection of clains 7 and 8
under 35 U.S.C. 8§ 103, we note that Budenbender ‘576 discloses a
sheet metal container with a cap-type closure wherein the con-
tai ner has a neck region (e.g., 22, 23 of Fig. 10) like that set

forth in appellant’s claim7 on appeal. Figures 14-20 of
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Bludenbender ‘576 depict the types of caps that nay be used with
t he neck region/tube stub therein. As can be seen in Figures 14-
20, the caps of Budenbender ‘576 are made of nmetal and therefore
differ fromappellant’s clainmed subject matter which recites a
pl astic sealing cap with a disk-shaped netal insert disposed
therein. Hawkins discloses a closure (e.g., Figs. 7-9) designed
to provide a hernetic seal for food or nedications containers.
The cap portion (56) of the closure is forned of plastic, while
an insert (54) thereinis forned of netal. |In the exam ner’s
opi nion (answer, page 4), it would have been obvious to one of
ordinary skill in the art

to nodify the closure of Bildenbender in view of Hawkins

et al. to provide a netal insert in said cap to protect

the contents of the container and an annul ar projection

extending into the neck and an annul ar groove di sposed

bet ween an outer edge of the insert and said annul ar

projection with a resiliently deformbl e gasket in the

annul ar groove to provide a | eakproof seal for the

cont ai ner.

Even if we assunme that the conbination as posited by the
exam ner is appropriate, a position strongly disputed by

appel l ant, we note that the container resulting therefromwould

not be that which is set forth in appellant’s claim7 on appeal.



Appeal No. 97-4168
Appl i cation 08/ 348, 890

As stated, the exam ner’s conbination would result in anetal cap
(as seen in Figures 14-20 of Biudenbender ‘576) with a netal

insert of the type seen in Hawkins. Appellant’s independent
claim7 specifically requires “aplastic sealing cap in screw

t hreaded engagenent with the screw threads of the ring” (enphasis
added) and that the plastic sealing cap further have a disk-
shaped netal insert “for protecting said sealing cap agai nst
corrosive liquid in said container.” Not only is there no
teaching in the applied references of appellant’s problem and

sol ution concerning corrosive liquids in the container contacting
a plastic sealing cap (specification, page 3), but we also fail
to see any teaching, suggestion or incentive in the applied
references for making the netal caps of Budenbender ‘576 of a
plastic material in the first place and then attenpting to

provi de such plastic caps with a netal insert to preclude danage
by corrosive liquid carried in the container. Unlike the
examner, it is our viewthat the recitations in appellant’s
claim?7 regarding 1) the transport and storage of corrosive
liquids and 2) the protection of the plastic cap of the container

by the disk-shaped netal insert against corrosive liquid in the
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container, are nore than nerely statenents of intended use.
These recitations are necessary to define appellant’s invention

and they bring |life and neaning to the clai ned subject matter.

Absent the disclosure of the present application, it is our
opi nion that one of ordinary skill in the art woul dnot have been
nmotivated to nodify the container and netal cap arrangenent of
Budenbender ‘576 in |light of the closure nenber of Hawkins so as
to arrive at the subject matter set forth in appellant’s clains 7
and 8 on appeal. Thus, the examner's rejection of appellant's

clains 7 and 8 under 35 U. S.C. § 103 based on Budenbender ‘576

and Hawkins will not be sustai ned.

We have al so reviewed the patent to M neo applied by the
examner in the 8 103 rejection of dependent claim9. However,
we find nothing in this reference which would supply that which
we have noted above to be |lacking in the basic conbination of
Budenbender ‘576 and Hawki ns. Accordingly, the exam ner's
rejection of claim9 on appeal under 35 U S.C. § 103 wi Il

| i kewi se not be sustai ned.
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As shoul d be apparent fromthe foregoing, the decision of
the exam ner rejecting clains 7 through 9 of the present

application is reversed.

REVERSED

| AN A. CALVERT )
Adm ni strative Patent Judge )

)

) BOARD OF PATENT
HARRI SON E. McCANDLI SH ) APPEALS AND
Seni or Adm nistrative Patent Judge ) | NTERFERENCES

CHARLES E. FRANKFORT
Adm ni strative Patent Judge
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